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Evidence  Law 


EXAMINATION: 

The  function  of  the  NCA  exams  is  to  determine  whether  applicants  demonstrate  a  passable  facility  in 
the  examined  subject  area  to  enable  them  to  engage  competently  in  the  practice  of  law  in  Canada.  To 
pass  the  examination  candidates  are  expected  to  identify  the  relevant  issues,  select  and  identify  the 
material  rules  of  law  as  understood  in  Canada,  and  explain  how  the  law  applies  on  each  of  the 
relevant  issues,  given  the  facts  presented.  Those  who  fail  to  identify  key  issues,  or  who  demonstrate 
confusion  on  core  legal  concepts,  or  who  merely  list  the  issues  and  describe  legal  rules  without 
demonstrating  how  those  legal  rules  apply  given  the  facts  of  the  case  will  not  succeed,  as  those  are 
the  skills  being  examined. 

The  knowledge,  skills  and  abilities  examined  in  NCA  exams  are  basically  those  that  a  competent 
lawyer  in  practice  in  Canada  would  be  expected  to  possess. 

MATERIALS: 

The  readings  referred  to  in  this  syllabus  as  "C.B."  can  be  found  in  the  book,  RONALD  J  DELISLE, 
DON  STUART  and  DAVID  TANOVICH,  EVIDENCE:  PRINCIPLES  AND  PROBLEMS.  (9th  ed), 
(Scarborough,  Carswell  [Thomson  Professional  Publishing],  2010). 

The  readings  referred  to  in  this  syllabus  as  “T”  can  be  found  in  DAVID  PACIOCCO  and  LEE 
STUESSER.  THE  LAW  OF  EVIDENCE  (5th  ed.);(Toronto:  Irwin  Law,  2008). 

There  are  other  cases  that  will  have  to  be  secured  online  or  through  library  facilities. 
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READING  LIST 

I.  Introduction 

CB  1-37;  409-412 
T.  c.1;  c.13 

II.  Methods  of  Adducing  Evidence 

A.  Formal  Admissions 

CB  345-353 


B.  Obtaining  Evidence  by  Viva  Voce  Examination 
Competence  to  Testify 

CB  426-458 
T.  398-405 
Compellability 

CB  458-464;  466-478 
T.  406-411 
Manner  of  Questioning 

CB  517-524;  562-565 
T.  411-416;  476-483 

Refreshing  Memory  and  Recorded  Evidence 

CB  524-533 

T.  416-426 
, Cross-examination 

CB  542-556;  1060-1071 

(The  focus  when  reading  R.  v.  Shearing  (1060-1071)  at  this  point 
is  on  cross-examination.  The  case  will  be  revisited  in  the  context 
of  privilege  when  examining  the  protection  of  private  records.) 

T.  426-434;  453-455 

Vulnerable  Witness  Protection 

CB  436-437;  535-542 

T.  476-483C. 

C.  Real  Evidence 

CB  391-409;  412-424 
T.  455-467 

D.  Views 

CB  376-391 
T.  457-459 

E.  Judicial  Notice 

CB  353-360;  376-391 

T.  467-476 
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III.  Admissibility 

A.  The  Basic  Rule:  Relevance,  Materiality  and  Discretion 

T.  c.2 

CB  157-165;  183-200 

B.  Character  Evidence 

Character  generally 

CB  213-224 
T.  48-51 

Character  of  the  Accused  (Criminal  Cases) 

Bad  Character  (Similar  Facts) 

CB  243-250;  256-285 
T.  50-83 
Good  Character 

CB  228-242 
T.  83-92 

Character  of  Third  Parties  (Criminal  Cases) 

CB  292-332 
T.  92-98 

Character  in  Civil  Cases 

CB  224-228;  286-291 
T.  92-95 

C.  Hearsay  Evidence  and  Exceptions  to  the  Exclusion  of  Hearsay 
The  Hearsay  Rule 

T.  103-108 

CB  665-671;  674-675;  710-11  (Khelawon  -  “Recognizing  Hearsay”) 
The  Exceptions 

CB  731-732 

-  The  “Principled”  Exceptions 

T.  114-130  (general);  130-136  (K.G.B.) 

CB  680-690;  693-731 
-Admissions  by  Opposing  Party  Litigants 
CB  732-740;  742-754 
T.  147-160 

-  Declarations  against  Interest  by  a  non-party 

CB  754-761 
T.  161  -  165 
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-  Dying  Declarations 

CB  761-762 
T.  165-  167 

-  Business  and  Duty  Exceptions 

CB  763-774 
T.  167-  174 

-  Former  Testimony 

CB  774-779 
T.  139-144 

-  Prior  Convictions 

T.  144  -  147 

-  “Res  Gestae”  Exceptions 

CB  780-796 
T.  174-  182 

-  Prior  Identification 

CB  671-675 
T.  136-  139 
D.  Opinion  Evidence 
The  Opinion  Rule 

CB  850-858 
T.  183-187 


The  Expert  Witness 

CB  859-893;  901  -929 
T.  192-  205 

The  Ultimate  Issue  Rule  (Lay  and  Expert) 
CB  929  -  932 
T.  189-  192 

Hearsay  and  Opinion  Evidence 
CB  932  -  945 
T.  211  -  213 

The  Presentation  of  Expert  Evidence 
CB  945  -  954 
T.  208-211;  213-215 
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E.  Statements  by  Accused  Persons  in  Criminal  Cases 

T.  281  -  285 

Self  -  Incrimination  Protection  (Formal  Proceedings) 

CB  478-484,  497-512 
T.  285-  313 

Rights  to  Silence  -  Informal  Admissions  and  Confessions 
T.  313-320 
CB  491  -497 

F.  Common  Law  -  Voluntariness,  Operating  Minds  and  Oppression 

T.  320  -  337;  452  -  453 
CB  797-850;  484-491 
R.  v.  Spencer  [ 2007]  S.C.J.  No.  11 
R.  v.  H.(L. T.)  [2008]  S.C.J.  No.  50 
Section  10(b) 

T.  346  -  348 
Detained  Persons 

T.  337  -  346 

The  Principled  Approach 
T.  343  -  346 

G.  Illegally  and  Unconstitutionally  Obtained  Evidence  and  Trial  Fairness 

CB  206-208;  200-206 

T.  c.9  (please  note  that  there  are  two  versions  of  c.9  available  in  the  text, 
depending  on  whether  you  acquire  the  original  or  a  reprint  from  the  summer  or 
2010.  The  original  contains  a  description  of  illegally  and  unconstitutionally 
obtained  evidence  that  has  become  largely  obsolete  as  a  result  of  recent 
developments  in  the  SCC.  For  students  whose  editions  of  c.9  were  acquired 
before  the  summer  of  2010,  or  whose  editions  do  not  contain  discussions  of  the 
SCC  decisions  in  R.  v.  Grant  and  R.  v.  Harrison,  please  avoid  chapter  9  and 
read  an  electronic  replacement  chapter  available  at  http://www.irwinlaw.corn/ 
content/assets/content-commons/521/LE5rev_09.pdf. 

Students  whose  editions  do  discuss  the  SCC  decisions  in  R.  v.  Grant  and 
R.  v.  Harrison  may  rely  on  the  Chapter  9  that  appears  in  the  text) 

R.  v.  Grant  2009  SCC  32 

R.  v.  Harrison  2009  SCC  34 

R.  v.  Bjelland  [2009]  S.C.J.  No.  38 
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H.  Privilege 

CB  955-1078  (re-read  1060  -  1071) 

T.  c.7 

Juman  v  Doucette  [2008]  S.C.J.  No.  8 
R.  v.  National  Post  [2010]  S.C.J.  No.  16 

IV  Evidence  about  other  Evidence  (Proving  the  Credibility  or  Lack  of  Credit  of  Other 
Evidence) 

A.  Demeanour 

CB  628-631 

B.  Discrediting  Witnesses 
Collateral  Facts  Rule 

CB  556-561;  579-586;  591-592 
T.  434-441 

Opinion  Evidence  and  Reputation  about  Credibility  of  Opponent’s  Witness 
CB  586-591;  604-606 
T.  441  -443 

Prior  Inconsistent  Statements  of  Opponent's  Witness 
CB  565  -  568 
T.  448  -451 

Convictions  and  the  Accused  as  a  Witness 
CB  592  -  604 
T.  441, 444-447 

C.  Bolstering  Your  Own  Witnesses 
The  Rule  Prohibiting  Bolstering 

CB  606-614 
T.  485  -  486 

Expert  Evidence  Relevant  to  Credibility  and  the  Rule  against  Oath-Helping 
T.  487 

Prior  Consistent  Statements,  Exceptions  and  Narrative 
CB  614  -  628 
T.  488  -  501 

Rehabilitating  Your  Own  Witness 
T.  501  -  503 

D.  Challenging  Your  Own  Witnesses 

CB  568  -  579 
T.  503-518 
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V.  The  Evaluation  Of  Evidence 

A.  Corroboration 

CB  633  -  655 
T.  520  -  525 
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Canadian  Publishers 


Carswell-Thomson  Professional 
Publishing  Canada 
Corporate  Plaza 
2075  Kennedy  Road 
Scarborough,  ON  MIT  3V4 


Contact:  Lisa  Marrello  (mention  the  NCA 
accreditation  exams) 

Tel:  (416)  609-3800  or  1-800-387-5164 

Emaikca  rswell.customerrelations@thomson.com 


Irwin  Law  Inc. 

14  Duncan  St. 

Toronto,  ON  M5H  3G8 


Tel:  (416)  862-7690  or  1-888-314-9014 
Fax:  (416)862-9236 
Email:  contact@irwinlaw.com 


Emond  Montgomery 
60  Shaftesbury  Ave. 
Toronto,  ON  M4T  1A3 


Tel:  (416)  975-3925 
Fax:  (416)  975-3924 
Email:  info@emp.ca 


Canada  Law  Books  Tel:  (905)  841-6472 

240  Edward  St. 

Toronto,  ON  L4G  3S9 


Access  to  Quicklaw  (Lexis  Nexis) 

Please  contact  the  Lexis  Nexis  Customer  Service  Department  at:  service@lexisnexis.ca  or  call 
1-800-387-0899  for  a  free  account.  You  must  provide  your  NCA  File  Number  which  will  be  used  as 
a  student  number  (CS  will  contact  me  directly  for  further  verification).  You  will  be  able  to  get  an 
immediate  response  to  requests  evenings  and  on  weekends.  CS  also  offers  immediate  research 
and/or  technical  assistance. 


Internet  Sites  for  Provincial  Legislation 

www.canlii.org  This  is  a  listing  for  all  the  provinces  and  is  highly  recommended 

Ontario:  http://www.attorneygeneral.jus.gov.on.ca/english/legis/ 

British  Columbia  (Queen’s  Printer):  http://www.bclaws.ca/ 

Alberta  (Queen’s  Printer):  http://www.qp.alberta.ca/ 


Supreme  Court  Judgments 

http://scc.lexum.umontreal.ca/en/index.html 
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